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The Smithfield Planning Commission held its regular meeting on Tuesday, February 14 th, 

2023, at 6:30 p.m. at the Smithfield Center. 

 

Members present: 

Charles Bryan – Chairman 

Julia Hillegass – Vice Chair  

Dr. Thomas Pope  

Raynard Gibbs  

Michael Swecker 

Randy Pack 

Bill Davidson 

James Yoko 

Members absent:  

Staff present: 

Tammie Clary - Community Development & Planning Director 

William H. Riddick, III – Town Attorney 

Mark Kluck – Planner 

Jeff Brooks – Councilman, Town Council 

Steve Clark – Grounds and Parks Attendant 

Nadya Jaudzimas – Administrative Assistant 

Press: Stephen Faleski – The Smithfield Times 

Citizens: 3 

 

Chairman Bryan welcomed everyone to the meeting and asked that all in attendance stand for the 

Pledge of Allegiance. 

 

Elections: 

 The Town Attorney reported that this was the Planning Commission’s organizational meeting, 

and as such elections would be the first order of business. He summarized the events over the last few 

months with the Planning Commission’s composition challenges. He gave the reminder that one member 

of the Planning Commission was required to additionally serve on the Board of Historic and 

Architectural Review (BHAR), which had been mistakenly overlooked by the Town Council when they 

chose their nominations to fill the vacancies on the Commission. He reported that the solution to this 

issue was to add one (1) extra member, with all eight (8) members entitled to vote in the elections.  

The Town Attorney opened the floor to nominations for the position of Chairman of the Planning 

Commission. 

Mr. Swecker stated that Charles Bryan had been a good Chairman and he would like to nominate 

him to remain in his position. Mr. Gibbs seconded the nomination.  

The Town Attorney inquired if there were any other nominations. Seeing and hearing none, he 

closed the nominations. He called for a collective vote of the Commission members for Charles Bryan 

to hold the office of Chairman. All members present voted aye, with no members opposed.  



Smithfield Planning Commission 

February 14th, 2023 

 

2 

 

 

The Town Attorney opened the floor to nominations for the position of Vice Chair of the 

Planning Commission. 

Dr. Pope stated he would like to nominate Julia Hillegass to remain in her position as Vice Chair. 

Mr. Pack seconded the nomination.  

The Town Attorney inquired if there were any other nominations. Seeing and hearing none, he 

closed the nominations. He called for a collective vote of the Commission members for Julia Hillegass 

to hold the office of Vice Chair. All members present voted aye, with no members opposed. He handed 

control of the meeting back to Chairman Bryan. 

Chairman Bryan thanked the members of the Planning Commission for their continued support 

and trust in him as Chairman. He welcomed Mr. Davidson and Mr. Yoko to the Planning Commission.  

 

Community Development & Planning Director’s Report: 

 Tammie Clary, Community Development and Planning Director, gave the reminder that the 

Planning Commission meetings were being live-streamed. She reported that on Tuesday, February 7th, 

Town Council awarded the contract for updating the Entrance Corridor Guidelines and Historic District 

Guidelines to PaleoWest. She encouraged the Commission members to email her ideas or suggestions 

for improvement to the guidelines so she can share them with the consultants and added that there would 

be work sessions scheduled as well.   

 Mrs. Hillegass inquired about where the consultants were based out of.  

 Mrs. Clary stated that they had gone remote, and had several different office locations across the 

United States.  

 

Upcoming Meetings and Activities: 

Tuesday, February 21st, 6:30 PM – Board of Historic & Architectural Review Meeting  

Tuesday, February 21st, 7:30 PM – Board of Zoning Appeals Meeting - cancelled 

Monday, February 27th, 3:00 PM – Town Council Committee Meetings  

Tuesday, March 7th, 6:30 PM – Town Council Meeting  

Tuesday, March 14th, 6:30 PM – Planning Commission Meeting 

 

Public Comments: 

Chairman Bryan explained that the public was invited to speak to the Planning Commission on 

any matter, except scheduled public hearings, asked attendees to please use the sign-up sheet, and gave 

the reminder that comments were limited to five (5) minutes per person. He reported that any required 

response from the Town would be provided in writing. He confirmed that there were no sign ups to speak 

and inquired if anyone present would like to address the Commission. Seeing and hearing none the 

public comments section was closed.  

 

Planning Commission Comments:  

 Mr. Gibbs reviewed that at a previous meeting there had been requests for him to address the 

issue of the right of way across the Yeoman farmland to alleviate traffic concerns with the Wawa’s 

construction as he was also a member of the Isle of Wight County Planning Commission. He reported 

that the County had already spoken to the executor of the Trust and had held meetings with them. He 
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added that he had also discussed with them the standard of the buildings updates the Commission had 

enacted and they had replied that they would take the information into consideration.  

 

Planning Commission Bylaws Amendment - Town of Smithfield, applicant. 

Mrs. Clary reported that Town Council has requested the Planning Commission amend their 

bylaws to create an additional member with eight (8) Commissioners in total. She reported that a red-

lined version of the amendment was included in their information for review and Town Staff 

recommended approval as submitted.  

Mr. Pack asked for confirmation if the required quorum would then be changed to five (5) 

members. 

The Town Attorney confirmed that was correct.   

Mr. Davidson stated that it was his understanding that with eight (8) on the Commission that in 

the event of a tie the motion was an automatic fail.  

The Town Attorney stated that this was also correct. He explained that a failure due to no 

majority could occur with odd numbered bodies as well due to member absences, members abstaining 

from a vote, etc. 

Mr. Pack made a motion to amend the bylaws as presented. Mr. Gibbs seconded the motion.  

Chairman Bryan called for the vote. On call for the vote, eight members were present. Dr. Pope 

voted aye, Mr. Swecker voted aye, Mr. Yoko vote aye, Mr. Pack voted aye, Mr. Gibbs voted aye, Vice 

Chair Hillegass voted aye, Mr. Davidson vote aye, and Chairman Bryan voted aye. The motion passed. 

 

*Public Hearing* SZO Article 5.I.5 Text Amendment – Town of Smithfield, applicant. 

Mrs. Clary reported that Town staff suggested a text amendment to Article 5.I.5 of the Smithfield 

Zoning Ordinance (SZO). Section I.5 currently reads “No amendment shall be made to any accepted 

proffer except in the manner of a new rezoning application as set forth herein.” This language is 

contradictory to Virginia Code 15.2-2302.B, which allows amendments to proffered conditions, where 

such amendment does not affect conditions of use or density, a local governing body may waive the 

requirement for a public hearing. Town staff proposed the following addition: 5. No amendment shall 

be made to any accepted proffer except in the manner of a new rezoning application as set forth herein. 

However, where an amendment to such proffered conditions is requested, and where such amendment 

does not affect condition of use or density, a local governing body may waive the requirement for a 

public hearing and new rezoning application. She reported that Town Staff recommended a robust 

discussion and a favorable recommendation to Town Council. For convenience, a redlined version of 

the Smithfield Zoning Ordinance follows this staff report. 

Chairman Bryan reported that this was a public hearing and confirmed that there were no citizens 

signed in on the sign-up sheet. He inquired if there was anyone present who wanted to speak for or 

against the matter.  

Chris Torre of 32 Main Street in Smithfield stated that he felt the text amendment was a bad idea 

and questioned where the idea came from. He stated that what was being proposed was contradicting 

everything that he had read about in Virginia statute regarding proffers. He gave the example of an 

applicant coming before the Planning Commission requesting a rezoning application. He reported that 

they are supposed to pay for their impact on public facilities and their use of utilities in the development 
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of their property. He added that this is what proffers are for. Mr. Torre continued that the Town is 

supposed to assess the impact fees, make an offer to the developer, and the developer is supposed to 

respond. He stated at the point the developer responded, a public hearing was supposed to be held, after 

which the statute says that if the developer decided to increase or decrease the sum of the proffers then 

a second public hearing is held. He explained that the second public hearing is what the Planning 

Commission was considering eliminating. Mr. Torre stated if the second hearing was removed the sum 

of the proffer could go down, adding that it did not necessarily have to increase, and no one would know 

about it except for the Planning Commission. He stated that was a problem in Smithfield, and referenced 

a closed door meeting in December of 2021 between the Isle of Wight County Supervisors and the Town 

Council during which Mr. Luter proposed items for pre-approval: a $6 million contribution to a Farmer’s 

Market that he felt could not possibly cost $9 million and pre-approval of what was termed “master 

infrastructure.” Mr. Torre reported that no one had ever defined what that term entailed and questioned 

if the Town was going to have to pay tax money to run utilities out to Mr. Luter’s land.   

Chairman Bryan inquired if there were any other members present who wanted to speak during 

the public hearing. Seeing and hearing none the public hearing was closed.  

The Town Attorney stated that what had been discussed by the previous speaker was not what 

the text amendment was about. He reported that the change needed to be made to correct an error 

discovered in relation to the proffers for Mallory Scott Farms. He said that at the Planning Commission 

level of review there had been a proposal in the proffers for the inclusion of a pier, which during the 

public hearing there was much public opposition to the idea of a pier as the creek was not navigable in 

that area. He reported that as a result the developer had agreed to remove it from their proffer; however, 

in the written submittal the pier had not been removed and the Town Council inadvertently approved a 

proffer that included a pier. The Town Attorney continued that when the developer’s engineer arrived 

at that phase of project in designing the layout, they discovered that the proffers still included a 

requirement for the pier. He reported that Mrs. Clary had pointed out that the Smithfield’s ordinance 

requires a public hearing in order to make a change. The Town Attorney continued that he had a 

conversation with the County Attorney regarding the issue and they had reminded him that there was a 

new statute approved by the General Assembly which would allow the governing body to correct the 

mistake without having to have a new zoning application and new public hearings at the Planning 

Commission and the Town Council levels. He continued that Mr. Torre had rightly stated that there was 

a process by which a developer comes to the Commission with an initial zoning application, the 

developer can make proffers, and the Town can accept proffers, but this was not the issue that was being 

considered. The Town Attorney summarized that what was being considered was a mechanism that 

would allow for the Town to deal with a scenario as described previously. He continued that it was 

approved by the General Assembly and now in the State Code, adding there was no suggestion that the 

Planning Commission or the Town Council had the ability to eliminate substantive proffers that had 

been previously approved. He related that there were likely many members present that remember the 

large controversy surrounding the proposed pier. The Town Attorney reported that in consulting with 

Mrs. Clary and the Town Manager it did not make sense to go through the same process as was required 

for the initial rezoning. Mallory Scott Farms project, and adopting the proposed ordinance would allow 

them to circumvent repetition. 

Mr. Pack inquired if Town Council could then change a proffer to be more favorable to a 
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developer under the proposed ordinance.  

The Town Attorney stated that it would depend on what kind of proffer it was.   

Mr. Pack clarified just a general proffer that would be more favorable to the developer.  

The Town Attorney stated that the proffer could not have anything to do with density or the 

conditions of use. He defined conditions of use as items that the developer proposed in respect to 

appearance, the site plan, and all of the items that are integral in the persuasion of a governing body to 

approve a zoning application.  

Mr. Pack reported that he felt that proffers were a contentious subject and rezoning is often based 

on proffers. He stated that to allow a governing body to change proffers without holding a public hearing 

does not appear to be a good idea. He acknowledged that even with that in mind, he did not think that it 

made sense to make the developer go back through an entire rezoning application. He added that to hold 

a public hearing to fix a mistake would not slow down the process significantly enough to omit it from 

the process. He continued that holding the public hearing would keep the process more open and honest 

in the eyes of the public.  

Chairman Bryan stated that it was his understanding that either the Planning Commission or the 

Town Council could request the public hearing if they deemed it necessary under the proposed ordinance 

change, adding that the public hearing does not necessarily get eliminated from the process. 

The Town Attorney confirmed that use of the word “may” made it an option for the hearing to 

be held. He added that the way suggested by Mr. Pack was not an option due to how the Town Code 

was currently written. He continued that the Town’s ordinance mirrors the State Code because it is 

required to be that way as Virginia is a Dillon Rule state. 

Using the Mallory Scott Farms project as an example, Mr. Pack inquired if a full rezoning 

process would have to be completed or could there only be a public hearing, then have the developer re-

present the proffers, and then vote solely on the proffers.  

The Town Attorney replied that it would have to be the same process that required all the notice 

to publications and letters to adjacent property owners, the same fees to be paid, etc. He stated within 

that the proposed ordinance change the Town Council could decline to allow the developer to amend 

their proffers in this manner, but it does give them the option to shorten the process.  

Dr. Pope recalled that the developer had presented the Commission with a piece of paper that 

contained about 9 to 10 proffers listed and there had been a request for the developer to update the 

document to reflect the removal of the proffer for the pier. He added that there had been a reason at the 

time that the Commission could not allow the developer to complete the process in that manner as they 

would have to start the process over. He questioned if during the process of amending proffers could the 

developer change their proffer’s statement or was the proffer statement permanent from the time of the 

original application. 

The Town Attorney summarized that after the action by the Planning Commission, the developer 

could have amended their proffers, and a representation was made to the Commission that this was what 

would occur. He recalled that this was the answer by the developer to the large public outcry at the 

inclusion of the pier as it was felt it would have a negative impact on Moone Creek. He added that the 

consensus of the Planning Commission at that time was aligned with that perception and it was moved 

forward with the understanding that it would be removed. He added that somewhere in the process it 

was not removed.  
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Mrs. Clary added that during the site plan review that the proffered 200 foot taper and the 200 

foot stacking lane would not be feasible as there was a conflict point with the Church entrance, meaning 

that those numbers would need to be adjusted which would require another amendment to the proffers. 

Mr. Pack reported that he understood the need for amending proffers as mistakes are made. He 

added that he did not think that the right of a public hearing should be waived to amend proffers. He 

continued that he also did not think that it was necessary to embark on a new rezoning application to 

correct proffers, and felt the process should be easier. He reiterated that there needed to be a public 

hearing if any proffers were modified.  

Mr. Davidson reported that the Town Attorney’s statement illustrated the point that the change 

allowed for the option to omit the hearing, not that it must be omitted and that the change brought the 

ordinance in compliance with State law. He added that by-right the State could dictate what the Town 

was able to do.  

The Town Attorney added that State law actually stated what the Town had to do. He reported 

that Mrs. Clary had suggested that the zoning ordinance be amended first, and it was his opinion that 

the State Code trumps the Town in any case. He summarized that it was appropriate to amend the zoning 

ordinance, because the Town is required to conform their ordinances with the State laws.   

Chairman Bryan confirmed with the Town Attorney that the State Code says that proffers can 

be amended so long as it they do not change use of property or density. 

The Town Attorney stated that was correct and added that the term “use” is broadly defined. He 

stated that mistakes are made, and referenced an engineering mistake that occurred recently.  

Chairman Bryan asked if there was a choice in their decision. 

The Town Attorney reported that the Commission could vote not to recommend the amendment, 

adding that when it then went to Town Council he would remind them that they had an obligation to 

amend the Town Code to comport with State Law.  

Dr. Pope gave the hypothetical example of a developer having a proffer that stated that they 

would increase water mains to 18 inches, and then later asserted that they would no longer be adhering 

to that statement and wanted to change the proffer. He asked in relation to the hypothetical situation, 

would that issue fall under the term “use” as it substantially affects the use of the property, which would 

then not allow them to amend the proffer.  

The Town Attorney related that in the example given it would not be pertinent as that type of 

item would be dictated by the Town’s standards.  

Vice Chair Hillegass gave the example of a developer stating that they wanted to reduce 

proffered greenspace and add in buildable lots.  

The Town Attorney stated that was a good example. 

Vice Chair Hillegass inquired about how the process would work if approved. She inquired if 

Town Council would essentially have to vote on whether or not they wanted to have a public hearing on 

the issue. 

The Town Attorney stated that the change the applicant had requested would have to be brought 

to the Town Council’s attention, then the Council would be able to choose between the abbreviated 

process or require the developer to go back through the full process.  

Vice Chair Hillegass repeated that the Town Council would have to vote on the issue, and asked 

for confirmation that in some form the public would be made aware of the change in proffers, therefore 
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allowing them to air their grievances or support at the time of the vote.   

The Town Attorney stated that was correct.  

Chairman Bryan inquired if in the example given by Vice Chair Hillegass, would it also fall 

under density as it would be turning greenspace into units.  

The Town Attorney reported that changes to density or property use proffers was not able to be 

done under the abbreviated process. He discussed that density or use changes would fall under the full 

rezoning process. He continued that proffers were most often thought of as pertaining to money and 

explained that the General Assembly had restricted what localities could do. He additionally discussed 

the legality of the applicant offering cash proffers and the illegality of a governing body requesting them 

as a condition. 

Chairman Bryan asked if there were additional comments from the Commission. Seeing and 

hearing none, he inquired if any members wanted to make a motion.  

Mr. Pack made the motion to not send a favorable recommendation to Town Council. 

Chairman Bryan inquired if there was a second to the motion. Seeing and hearing none, the 

motion failed.  

Mr. Gibbs stated that the issue would require further discussion. He added that he felt it was a 

problem to take the public out of the process as it took away from transparency.   

Dr. Pope inquired if it was possible to waive the developer’s fee if the zoning process had to be 

started again with no substantial changes made.  

The Town Attorney stated that he did not think it was, as it would be treating people differently. 

Mr. Gibbs asked if this was the case even when there was an error in proffers that was not created 

by the developer but if was made by the Town. He referenced the error made in the inclusion of the pier 

in the proffers as an example.   

The Town Attorney acknowledged that the Town had missed the error, but so had the developer, 

by signing and delivering the information in that form.  

Chairman Bryan recalled that the Planning Commission had never approved the pier.  

The Town Attorney stated that was the point of making the amendment. He continued that the 

developer had made the representation that there would be no pier included, however it was not amended 

in the written document that was signed and recorded.  

Mr. Pack asked hypothetically if the Planning Commission and Town Council did not adopt the 

proposed amendment, and if the applicant chose to push Virginia Law, would that result in legal 

proceedings.  

The Town Attorney stated that technically yes, but it was not his impression that was the 

direction that the applicant was going. 

Mr. Pack acknowledged that and reiterated that he was asking hypothetically.  

The Town Attorney pointed out that it could potentially happen with another developer, and the 

case would be lost in court. 

Mr. Pack stated that was the point he was getting at. 

The Town Attorney stated in a court proceeding the judge would ask what the statute reads, and 

Virginia Code Section 15.2 2302, subsection B, states exactly what is being proposed for the Town 

zoning ordinance. If not adopted, he stated that a judge would inquire why it was not included in the 

Town’s zoning ordinance.  
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Mr. Pack surmised that the if an application came back to the Planning Commission in such a 

situation, they had the option to waive the public hearing and the Commission could choose not to. 

The Town Attorney pointed out that they still had that opportunity if the ordinance was adopted.  

He illustrated the point by giving an example of the Planning Director stating that the pier issue had to 

be addressed, and the Commission deciding that they wanted the developer to start the whole zoning 

process over. He added that in this example the process would have to go that way and reiterated that 

the Code uses the word “may” and not “shall.”  

Mr. Pack expressed that this also gave him pause as it allowed for subjective decisions based on 

personal bias and not everyone works in good conscience.  

The Town Attorney gave the reminder that people are elected and bring their bias to the table in 

every instance.  

Mrs. Clary suggested the addition of language in section W, article 2 of Smithfield’s Town Code 

that addresses public hearings that includes administrative issues dealing with rezonings that would 

require a public hearing but not necessarily a full rezoning application.  

Mr. Pack stated that he was okay with that idea, and that in this case it was clearly an 

administrative issue. He stated that when it came to amending a zoning ordinance he did not only want 

to consider an easy case, pointing out that this situation was just that. He added that the errors are not 

always clear-cut or sometimes there may be a developer or Planning Director, clarifying that he was not 

referring to Mrs. Clary, that was not being entirely honest, pointing out that having the public involved 

allowed transparency in the direction the Commission was moving toward.  

The Town Attorney acknowledged Mr. Pack’s point, but gave the reminder that the Virginia 

General Assembly had already made the decision.  

Dr. Pope inquired if it was possible to require that any changes be added as a line-item to the 

agenda with the understanding that there would be discussion on whether the process would be required 

to restart from the beginning or whether there would be administrative approval given.  

The Town Attorney stated that it could be discussed, but there still would not be allowance to 

change the proffers as it was written. 

Vice Chair Hillegass expanded on Dr. Pope’s point, inquiring for confirmation that if Town 

Council had to vote on whether or not there would be a public hearing held that would be required to be 

an agenda item, which would allow for the public to comment at that time or during that meeting. 

The Town Attorney indicated that was correct. 

Mr. Yoko remarked that the public would be able to bring up at that point their desire to have a 

public hearing. 

Mr. Gibbs added that this would allow the public to still have a voice in the process.  

The Town Attorney said that the reason that they had this issue was that there was an immediate 

concern that had to be dealt with. He summarized that initially the belief was that the process had would 

need to be redone from the start, however the General Assembly had prescribed a process bypassing this 

as part of the law of the State of Virginia. He added to this that the Town Council would still have the 

opportunity to decide whether they would like an applicant to go through the full application process.  

Mr. Davidson stated that the members could discuss the issue at length, but the bottom line was 

that it was a law enacted by the General Assembly. He stated that the Commission could decide that 

they do not like the law, take on the General Assembly in legal proceedings or compel their 
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Representatives to appeal to have the law changed, but the Commission did not have the ability to change 

the law from their level. 

Dr. Pope acknowledged that they did not have the power to change the law at this level, but that 

the Commission did have the ability to review it in an additional step. He added that he would like that 

additional step in place either at the Planning Commission level with review by the Town Council 

following or at the Town Council level for formal review without administrative review devoid of the 

public understanding.  

The Town Attorney reported that the error was brought to the attention of the Planning 

Commission in an effort to remain transparent at every level.  

Dr. Pope stated that he thought it needed to be an agenda item either at the Planning Commission 

or Town Council level in addition to what is required by State Law.  

Mr. Yoko inquired if the wording should be changed from “local governing body” to specifically 

list out what the process would entail. He gave the example of a change to include “a Planning 

Commission action item to recommend to Town Council.” 

Dr. Pope stated yes, and added that it would make more sense to define who would be looking 

at the application formally.   

The Town Attorney stated that he did not think that it would be deviating from standard practice 

or State Law to include “after notice to the Planning Commission.” He clarified that the Commission 

would not get to vote on the changes, but it would require that they be notified prior to it going to Town 

Council for consideration.  He further explained that then Town Council would vote to either proceed 

with the abbreviated process or require full application.  

Mrs. Hillegass inquired if the Town Attorney would envision the notice being given in the 

Director’s Report or as an agenda item.  

Mr. Pack stated that it could be made in the Planning Commission Comments section.  

The Town Attorney stated that the idea of bringing to someone’s attention a subject was not to 

have it buried within a report.  

Chairman Bryan stated that he had concern with the situation of an applicant coming back to the 

Commission with changes to proffers. He questioned if there was a specific benchmark that would have 

to be met in order to prompt the Director to notify the Planning Commission and Town Council before 

making an administrative amendment. 

The Town Attorney stated that the Director would have to as this is what they were discussing. 

Chairman Bryan asked for confirmation that the only item being eliminated was the need for a 

public hearing.  

The Town Attorney reiterated that this was for amendment to proffers that do have anything to 

do with use or density.  

Mrs. Clary addressed Chairman Bryan’s previous question and clarified that Town Staff do not 

administratively approve any change to proffers. She continued that the applicant had come to staff with 

the identified administrative error and the discussion had been about the best way to bring information 

about it to everyone’s attention. She reiterated Town Staff do not approve, as the zoning ordinance 

stands, without a full rezoning.  

Chairman Bryan asked what an administrative change encompasses.  

The Town Attorney stated that in this instance it was not that type of “administrative.” He said 
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that this was a feature that received large negative feedback, yet the requirement for the pier had 

appeared in the proffers. He added that Smithfield was not the only locality that has ever made this 

change.   

Dr. Pope inquired who was “the local governing body” by definition.  

The Town Attorney replied that it was the Town Council as they were elected by the citizens of 

the Town of Smithfield.  

Dr. Pope stated that he would like to ensure that Town Council is able to review prior to taking 

action.  

The Town Attorney assured him that the Council had to. He continued that they could adopt a 

set of new proffers where the only change is omitting the fishing pier.  

Dr. Pope asked for confirmation that the public would always have the opportunity to speak 

during any public comments section at a meeting. 

The Town Attorney explained that the first course of action included Mrs. Clary bringing the 

matter to the attention of the Town Council and the Council chooses between the abbreviated version or 

require the applicant to fill out a new zoning application.   

Mr. Pack stated that he wanted to work toward sending this issue forward in the most transparent 

way possible. He inquired if a section could be added that stated that the Town Council must first have 

a vote on whether or not to waive the public hearing.  

Vice Chair Hillegass pointed out that the Planning Commission was unable to tell the Town 

Council that they must do anything as the Commission did not dictate what the Council does.  

Mr. Pack stated that Planning Commission could make a recommendation to Town Council and 

then Town Council could dictate that they must have a vote on the issue. He added that he wanted to 

make this as good a bill as they could. He outlined that the process should start with the Planning Director 

notifying the Town Council of the issue, and then notifying them that they may waive the process or 

they may force the process to restart. He continued that after this, he would like to then see all seven (7) 

Council members vote on whether to move forward. 

The Town Attorney stated that the Planning Director did not have the right to put items on the 

Council’s agenda. He continued that if it was added as an action item, then the Town Council had the 

ability to then say no, and that they were not comfortable not having a public hearing. 

Mr. Pack explained that he would like to see the issue to become an action item regarding 

whether to hold a public hearing or not. He acknowledged that this would be adding in a step, and they 

could not do that as the Planning Commission, but he felt this would have positive impact for future 

Town Council decisions as well. He continued that they would some day have to change the ordinance 

to match what the State Law says, and it will not matter whether it is liked or not. Mr. Pack added to 

this point that he felt the correct way to enact the amendment was to make it as transparent as possible. 

He suggested that the wording should be along the lines of “the Town Council may waive the 

requirement for a public hearing and a new rezoning application and the Town Council shall vote on 

whether or not to hold a public hearing.” 

Vice Chair Hillegass suggested the inclusion that the vote should be held during a public Town 

Council meeting, versus a Town Council Committee meeting.  

Mr. Pack agreed with the suggestion, adding that he was unsure of how the wording should be.  

Mrs. Clary offered the phrasing “a local governing body may waive the requirement for a public 
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hearing and new rezoning application by majority vote at its regularly scheduled Town Council 

meeting.” 

Mr. Pack commended Mrs. Clary’s suggestion. 

Chairman Bryan asked if this information was already included in the proposed ordinance. 

Mr. Pack reported that as written it did not require an official vote be completed. He stated that 

Mr. Davidson’s point was correct and that they needed to adhere to Virginia State Code. He asked Mrs. 

Clary to reread her recommendation.  

The Town Attorney asked for clarification of the placement of that statement as they could not 

waive the requirement of a new public hearing with respect to a new zoning application.  

Mr. Pack clarified that the redlined language would be kept with the addition of majority vote 

included at the end of that statement.  

The Town Attorney stated that the placement would be fine. 

Mr. Pack made the motion to favorably recommend to Town Council the amendment as 

presented for public hearing with additional wording to the end of the proposed text amendment. 

Mrs. Clary read the entire Article 5 for clarity: “No amendment shall be made to any accepted 

proffer except in the manner of a new rezoning application as set forth herein. However, where an 

amendment to such proffered conditions is requested, and where such amendment does not affect the 

condition of use or density, a local governing body may waive the requirement for a public hearing and 

new rezoning application by majority vote at its regularly scheduled Town Council meeting.” 

Mr. Davidson seconded the motion.  

Chairman Bryan called for the vote. On call for the vote, eight members were present. Mr. 

Swecker voted aye, Mr. Gibbs voted aye, Mr. Yoko vote aye, Dr. Pope voted aye, Vice Chair Hillegass 

voted aye, Mr. Pack voted aye, Mr. Davidson vote aye, and Chairman Bryan voted aye. The motion 

passed. 

  

*Public Hearing* SZO Article 2.P.15 Text Amendment – Town of Smithfield, applicant. 

Mrs. Clary reported that at the Tuesday, January 10th, 2023 Planning Commission meeting, 

Town Staff were tasked with updating Section P.15 of Article 2 of the Smithfield Zoning Ordinance. 

She continued that the Planning Commission agreed they would like it to read “twenty-one (21) days of 

automatic approval for a portable moving container, then the applicant would need a zoning permit 

waiver for an additional forty-five (45) day approval.” She stated that this would amend item 15 from a 

maximum of sixty (60) days with a zoning waiver. 

Mrs. Clary continued that a redlined version followed the original draft provided which outlined 

that portable storage units are considered permissible on properties for twenty-one (21) days, and after 

the twenty-one (21) days, portable storage units are permitted for use for a maximum forty-five (45) 

days with a zoning waiver after which time a zoning permit must be obtained for up to an additional 

ninety (90) days of use. She continued that if additional time is needed beyond what is permitted above, 

an appeal to the Planning Commission must be made in order to obtain the approval for further use. She 

stated that Town Staff recommended a robust discussion and a favorable recommendation to Town 

Council.  

Chairman Bryan reported that this was a public hearing and confirmed that there were no citizens 

signed in on the sign-up sheet. He inquired if there was anyone present who wanted to speak for or 
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against the matter. Seeing and hearing none, he closed the public hearing. 

Mr. Pack recalled that at the last Planning Commission meeting, Town Councilman Brooks had 

discussed different options of how to enforce the proposed text amendment. He asked Mrs. Clary if 

Town Staff had any further discussions with Councilman Brooks after that meeting. 

Mrs. Clary stated that she had not, but had found his ideas informative. She stated that Town 

Staff looked forward to implementing the suggested practice of marking the placement date on the 

shipping containers and reaching out to the portable shipping container companies to inform them of the 

Town’s updated amendment.  

Mr. Pack confirmed that the practice was operational and did not need to be included in the 

zoning ordinance.  

Mrs. Clary stated that this was correct.  

Chairman Bryan asked Mrs. Clary if she had an idea of how many companies provided portable 

storage units in Town. 

Mrs. Clary stated that the PODS company came up frequently and was included in Staff’s code-

sweeps throughout the Town. She apologized and reported that she did not have information on other 

companies found in Town. She confirmed that they were reaching out to the ones found and providing 

them with the Town’s Zoning Ordinance information. 

Mr. Pack asked if it would be fitting if it was included in the ordinance that any company 

providing portable storage units shall get a dated placement sticker from the Town. 

Mrs. Clary stated that occasionally Staff run into the issue with resident’s whose address is 

Smithfield, but they do not technically live in Town limits. She stated in those cases they have to confirm 

with the companies whether they are placing a storage unit within the Town or within the County.   

Mr. Pack made a motion to favorably recommend the amendment as presented to Town Council 

for a public hearing. Mr. Swecker seconded the motion.  

Chairman Bryan questioned how they would know if another company providing portable 

storage units places a unit within the Town. 

Mr. Pack stated that the issue was an operational task for Town Staff, and often was covered 

within the code-sweeps outlined by Mrs. Clary. 

Vice Chair Hillegass pointed out that often the best enforcers are neighbors.  

Mr. Pack summarized that the ordinance allows citizens to have the first twenty-one (21) days 

of placement for a portable storage unit to move items in or out of their home without the hassle of 

having to apply for a permit, which many citizens were not even aware were needed. He added that it 

would also cut down on Staff’s efforts as well. 

Mr. Gibbs pointed out that it was beneficial to military personnel.   

Chairman Bryan expressed concern about a point Councilman Brooks had made about the Town 

sending applications to the companies so that they would attach the placement date to the units. 

Mrs. Clary stated that the Town Staff was reaching out to various companies that rented portable 

storage units and providing them information on what permits and waivers were required in Smithfield. 

She added that they do get information from neighbors and are able to document placement dates once 

confirmed. She stated that the idea is that hopefully the portable storage unit will be placed and then 

picked up within that initial twenty-one (21) day period, and Town Staff would not have to go through 

the additional zoning waiver and permit process. 




